
USA v. THOMAS:  ODD MAN OUT?PRIVATE 

A decision by the 2nd Circuit Court of Appeals in New York at first had the media ballyhooing that the justice system had at last found an answer to jury nullification, particularly the reverse-racist variety being promoted by Prof. Paul Butler, and disparaged by FIJA.

The case was USA v. Thomas, et. al., and the flap centered around the fact that a lower court judge had dismissed one of twelve jurors after several other jurors had reported him being determined to nullify, and accepted a verdict of guilty delivered by the remaining eleven.  The juror--the only black on a panel of twelve judging a drug case--had made it clear during deliberations that he felt drug laws were wrong, and that the defendants had a right to engage in the drug trade, so he was going to hang the jury.

The appellate court disagreed.  The three-judge panel remanded the case back for retrial.  But in so doing, it created a new interpretation of the rules by which a juror could indeed be dismissed, and the verdict brought in by the others accepted, that being if it were clearly proven to the court that the juror in question was "incapable" of impartiality.

Up until this case, "incapable" has generally meant that the juror was either mentally unable to proceed, or that he or she was being intimidated or threatened to the point that being fair would be impossible, for reason of fear.

What the 2nd Circuit decision did was to extend the definition of "incapable" to include anyone who the judge decided had proven, conclusively, that he or she was bent upon nullification.  But in so doing, the court set an extremely high standard of proof for this type of "incapability", so high that it may actually protect from expulsion any juror who expresses an intent to nullify, so long as he/she also shows some "reasonable doubt" about the prosecution's case.

In any event, when the dust settled and reporters began reading the fine print, it became clear, as the New York Times put it, that the alleged triumph of the system over jury nullification was in large measure "symbolic".  It wasn't quite the instance of the empire striking back that some had apparently understood it to be.

Even more encouraging to jury power activists, some of whom had initially expressed a great deal of trepidation that the last handle on government abuse had now been broken, was the extensive and dispassionate analysis published by the Bureau of National Affairs in its publication, the Criminal Practice Report.  Its lead article in the June 4 issue is headlined, "Protection of jury secrecy comforts nullification advocates".  Here's the text:

"While adhering to the view of most courts that a jury has the power but not the right to ignore judicial instructions on the law and that judges must therefore be on guard against jury nullification, the U.S. Court of Appeals for the Second Circuit finds that it was error for a trial judge to dismiss a juror and accept an 11-juror guilty verdict under Fed.R.Crim.P. 23(b) where the evidence of the juror's nullification intentions was ambiguous.  Recognizing that the secrecy of deliberations protects the freedom of debate and independence of thought that are crucial to the functioning of the Anglo-American jury system, the court fashions a rule limiting judicial inquiry into deliberations to instances where refusals to apply the law are 'beyond doubt'.

"Paul Grant, who represents a juror in Colorado found in contempt of court for her silence on voir dire about her strongly held views on nullification, David Farnham, author of an article on jury nullification in the ABA Criminal Justice magazine, and George Washington University law professor Paul Butler, whose advocacy of 'selective' nullification by African-American jurors is controversial, comment on the court's opinion [CPR Pages 228-232]."

(For a copy of the commentary by these attorneys, and/or a copy of Larry Dodge's remarks, speaking for FIJA, contact FIJA HQ.  Please expect to pay $3 to cover copying, shipping and handling.  News stories about the case can be found in the clippings collage, this issue.)

