USA v. Thomas:PRIVATE 

How Big a Threat to Jury Veto Power?


When the first news reports came out about the May 20 decision of the Second District U.S. Court of Appeals in USA v. Grady Thomas, et. al., I was shocked, and almost dashed off a blistering news release protesting what seemed to be a major blow to the doctrine of jury nullification.


I'm now grateful that I didn't do that. If the media had run it, I'd now be trying to make up for issuing an overreaction for public consumption, having since read the decision in its 23-page entirety.


It's not that this decision isn't a bad one.  It is.  But it's only another in a long series of glancing blows upon a doctrine that is apparently gaining strength as a result of the escalating official opposition to it, and winning the war for the hearts and minds of concerned citizens.  The headlines generated by USA v. Thomas are best regarded as additional evidence that people are waking up to their power as jurors, and those with a vested interest in keeping them ignorant are expressing their alarm.


In support of this analysis, let me first summarize, then quote the conclusion of the court, then critique it, using details from the full decision:


The Second U.S. Circuit Court of Appeals said that several defendants found guilty on drug charges in Albany, New York will have to be given a new trial because the U.S. District Court for the Northern District of New York had erred by allowing a verdict to be brought in by only eleven jurors, the judge having excused "Juror No. 5" because it was alleged that he had deliberately nullified.


The Appeals Court ruled that it is indeed all right to excuse a juror for cause if there is a "clear record" that he is intent upon nullifying the law, and is not basing his opinion upon the evidence.  Having created this new criterion for dismissing a juror, however, the Appeals Court said that the lower court had not satisfied it, since the juror had not only made remarks showing his negative opinion of the law, but had also said he was not convinced by the evidence.


The decision is problematic not only because it enlarges the scope of the rules of federal court procedure regarding juror disqualification, but because the case in question involved black defendants, and Juror No. 5 was the only black juror empaneled, so it has taken on both racial and judicial significance, at least in the eyes of the media.


Judge Jose Cabranes wrote the opinion of the court, and concludes it with the following summary:


"(1) The district court properly determined that a juror's purposeful disregard of the law as set forth in the court's instruction may constitute 'just cause' for that juror's removal under Rule 23(b).


"(2) A court must not, however, remove a juror for an alleged refusal to follow the law as instructed unless the record leaves no doubt that the juror was in fact engaged in deliberate misconduct--that he was not simply unpersuaded by the Government's case against the defendants.


"(3) The court in the instant case thus erred by dismissing Juror No. 5, and permitting the jury of eleven to continue its deliberations, based largely on Juror No. 5's alleged refusal to follow the court's instructions on the law, where the record evidence raises the possibility that the juror was attempting to follow the law as instructed, but that he is simply unpersuaded of the defendants' guilt.


"Accordingly, we vacate the judgments of the district court and remand for a new trial."


As a subsequent New York Times editorial put it, the decision is "largely symbolic", and I must agree.  What actually happened is that the range of statements or actions which the court may use to decide that a given juror is "incapable" of rendering an impartial decision, and may therefore be removed from an already-empaneled jury under federal rules of court procedure, has been stretched, in one federal circuit, to include statements or actions by a juror which show that he is completely committed to acquittal, regardless of the evidence. 


Even the slightest evidence that the juror is unpersuaded by the facts of the case is sufficient to preclude his removal from the jury under the extremely high standard thus set.  As Cabranes puts it, a juror meets the standard for dismissal under this test "...only where the record is clear beyond doubt that the juror is not, in fact, simply unpersuaded by the prosecution's case."  Later, he writes, "...we must hold that if the record evidence discloses any possibility that the request to discharge stems from the juror's view of the sufficiency of the government's evidence, the court must deny the request."


Most of the time, of course, things would never get this far.  A juror who is bound and determined to acquit, the facts of the case notwithstanding, would ordinarily be discovered and weeded out, "for cause", during the jury selection process.  And, indeed, this almost happened to Juror No. 5 in the Thomas case, because the prosecution had already formed serious doubts about him, and had sought to prevent him from serving.  But he was retained precisely because the jury would otherwise have had no black members, and might have been appealed on that basis.


In other words, the Thomas decision may be regarded as an extension of the voir dire past its ususal point--into altering the composition of a jury already empaneled, but using much stricter standards of proof than are used prior to empanelment.  But the "cause" for which a juror may at that point now be discharged is exactly the same as during jury selection:  the court's belief that he is incapable of impartiality. 


The real problems with the decision lie elsewhere, in my opinion.  The "symbolic" aspect of the decision is of serious import to those who understand the value of jury nullification to our entire system of justice.  The Times editorial put it like this: "[T]he court's judgment serves as a timely and necessary response to a troubling Yale Law Journal article by a George Washington University law professor, Paul Butler.  The article argued that, in certain nonviolent cases, black jurors would be justified in acquitting black defendants to protest racisim in the criminal justice system.  The criminal justice system is certainly imperfect, but this sort of wrecking is not the way to fix it."


While the Cabranes decision never mentions Prof. Butler's article or its conclusions, I share the Times' estimation that it is indeed a response to it.  And I'd even agree that it is a "timely and necessary response", if for somewhat different reasons, because I believe the decision escalates the confrontation between Butler and the legal establishement, and throws the nullification baby out with the reactionary bath.


I come to this conclusion by reading Cabranes' statement, in the Thomas decision, "We categorically reject the idea that, in a society committed to the rule of law, jury nullifcation is desirable or that courts may permit it to occur when it is within their power to prevent."


Preventing racially selective "nullification" (to abuse the term in the same way as Butler, Cabranes, Marcia Clark, and much of the media seem bent upon doing) is one thing.  But using the power of the courts to prevent nullification "categorically", upon the lame, unsupportable excuse that doing so will somehow nurture and preserve the "rule of law", is quite another.


A statement like this shows that Judge Cabranes and his colleagues have limited understanding of and scant appreciation for the vital role that jury nullification has played, still plays, and must always play in maintaining the legitimacy of the laws we live by, in guiding the democratic process, and in providing justice for the accused in those many, many cases where strict application of the rule of law can and does produce horrible injustices.


This lack of understanding and appreciation is again revealed in the decision when it cites, as reasons for prevention of jury nullification, the acquittals and hung juries in cases where white bigots were accused or atrocities against blacks during the 1960's.  No blame is cast where it most belongs however--upon the judges who allowed bigoted, all-white juries to be empaneled, upon prosecutors who failed to object to empanelment of such juries, and who did a deliberately poor job of prosecuting their fellow bigots.  No, the blame is cast upon "jury nullification", as though this noble doctrine were somehow the culprit, and the architects of the kangaroo courts which tried these cases were blameless victims of its power.  Please, let's get real!


In any event, the "symbolic value" of the Cabranes court decision is sure to have its effects, but it's hard for me to anticipate that any of them will be positive.  When the nullification issue was debated by the Fourth Circuit Court of Appeals in 1972, reviewing the Dougherty case, Chief Judge Bazelon argued unsuccessfully that the case should be retried, because the defendants were correct in their complaint that the jury had not been advised of its nullification power.


Judge Leventhal spoke for the majority in overruling him, on the contention that to tell juries about this power would lead to "anarchy", another tired, unsustainable and cliched objection to the informational goal of the Fully Informed Jury Association.  In dissent, Judge Bazelon argued that if we really want anarchy, go ahead and try to keep the nullification power a secret--then our juries will fill up with real anarchists, smart enough to say whatever the court wants to hear during the voir dire.


I see Bazelon's words as prophetic at this point.  Between the Fourth Circuit decision in Dougherty, the strategy advocated by Paul Butler, and now the Second Circuit decision in Thomas, untold numbers of people, particularly black people, will learn to play it "dumb and mum" during the jury selection process, so they can get empaneled and acquit fellow blacks of crimes, regardless of the evidence.  And if any other juror should notice and object, thus creating a "record" by which the court might decide to discharge these jurors, using the test supplied by Cabranes, those who are committed to acquittal will now know exactly what to do:  claim that they were "unpersuaded by the evidence."


In other words, the lack of appreciation and understanding of the doctrine of jury nullification on the part of the Cabranes court is inherently counterproductive of justice in general, and is very likely to intensify racial tension.


As ever, we at FIJA wonder when the legislatures and courts of this land are going to notice that nearly all the problems nowadays blamed upon jury nullification have occurred since the Supreme Court, in 1895, decided that a judge could keep secret from jurors the fact that they have the power to vote on the verdict according to conscience--and that most of the examples of the good done by this same doctrine occurred during times when jurors were routinely told about it, and trusted to use their power wisely? 


In short, what price condescension?

